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[1] Despite bargaining over the late spring and summer of 2012,1 the 
National Hockey League (“NHL”) and the National Hockey League Players 
Association (“NHLPA”) failed to reach a new collective agreement.  As set 
out in a letter from William Daly, Deputy Commissioner of the NHL to the 
NHLPA leading up to the start of bargaining on May 15th, if the parties failed 
to reach a new collective agreement, the NHL wished to terminate the 
collective agreement pursuant to section 8(d)(1) of the U.S. National Labor 
Relations Act. 2  With no collective agreement achieved before termination, 
the NHL locked-out its players effective Sunday, September 15th. 
 
[2] The NHLPA and a number of its members3 allege the lockout is 
unlawful in the province of Alberta as it is contrary to section 87 of the 
Labour Relations Code (the “Code“). The NHLPA seek a declaration to that 
effect and a cease and desist order requiring the NHL and its two Alberta 
based member clubs to refrain from further unlawful lockout.  Among other 
remedies, the NHLPA also asks for an order requiring the Calgary Flames 
Hockey Club (Calgary Flames Limited Partnership) (“Calgary Flames”) and 
the Edmonton Oilers Hockey Club (Rexall Sports Corp.) (“Edmonton Oilers”) 
to open training camp on a business as usual basis. 

                                                 
1 Unless otherwise indicated, all dates refer to the year 2012. 
2 Letter from William L. Daly, Deputy Commissioner of the NHL, dated May 15, 
2012. 
3 For ease of reading, when we refer to the NHLPA, we also include the individual 
members who are party to this application. 
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[3] The NHL, Calgary Flames and Edmonton Oilers submit the application should be 
dismissed as the Code does not apply to the bargaining relationship governing the NHL, 
Calgary Flames and Edmonton Oilers and that the Alberta Labour Relations Board (the “Board”) 
lacks jurisdiction to regulate the relationship between the NHL, its member clubs, and the 
NHLPA.  Even if the Code could or does apply, the Board should decline to intervene in this 
matter as to do so would undermine the league-wide collective bargaining relationship between 
the parties.   

 
[4] This matter came before a panel of the Board consisting of Board Members Kirkwood 
and Moffatt together with Chair Asbell on Friday, September 21, 2012.  At the conclusion of the 
hearing the Board reserved its Decision.  The following constitute our Reasons for Decision. 

 
Sui Generis 

 
[5] First, it should be noted that this case involves a unique set of circumstances involving a 
unique work environment.  The latin term “sui generis”, meaning “of its own kind or class”4 is 
used in the legal context to describe cases that are unique and confined to their own facts, and 
therefore may not be of broader application.   This is one of those unique cases; it is truly one of 
a kind within this Board’s experience.  Thus although of interest to many, and especially hockey 
fans, this Decision has little, if any, legal precedent within the labour relations jurisprudence in 
Alberta.  
 
[6] Professional sports leagues are a very different structure than that commonly seen in the 
labour relations work environment and certainly the NHL’s structure as described to us by the 
parties is unique – at least in Alberta.  The NHL-NHLPA relationship operates within a complex 
structure spread over multiple states and provinces in two countries.  The NHL is comprised of 
30 independent and competitive hockey teams – seven in Canada and 23 in the United States.  
These teams join together for the purposes of collective bargaining to negotiate with the players’ 
collective bargaining agent, the NHLPA, common terms and conditions to govern each team’s 
relationship with its players.  However, the collective agreement does not determine, subject to 
certain parameters, the compensation payable to individual players or the length of term of 
individual players’ contracts.  These are matters that are subject to negotiation between the 
individual players, often represented by agents (not the NHLPA), and the teams they play for. 
 
[7] The NHL and the NHLPA have never established definitively which jurisdiction’s labour 
laws govern their relationship and therefore which labour board is empowered to adjudicate 
their disputes.  Each party has, at one time or another, taken a position opposite to the one 
currently argued before this Board and adopted strategic positions about jurisdiction that suited 
the immediate situation they were facing; thus, they have adopted positions of convenience of 
argument tailored to fit the jurisdiction and the dispute.  In this sense, it is like they were 
squeezing jello to watch where it lands in order to determine what approach to take, in what 
dispute, in whichever jurisdiction the argument is being advanced.  As Ed Whelan, a famous 
former Calgary sportscaster used to say, the parties have adopted the players’ credo of “doing 
whatever it takes to put the biscuit in the basket”.  These positions reflect neither a consensus 
between the parties nor any consistency in their individual positions.  Hence, their past course 
of conduct regarding jurisdiction is of limited assistance in resolving this current difference. 
 
 

                                                 
4 Black’s Law Dictionary, 2nd edition. 
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[8] For the most part it appears they have relied on United States legislation, specifically the 
National Labor Relations Act (“NLRA”) interpreted and applied by the United States National 
Labor Relations Board (“NLRB”).  However, they have not turned exclusively to the NLRB.  In 
fact, in the past, individual players have sought recourse from this Board including an 
application to find the NHLPA an employer dominated organization under Allan Eagleson, one 
of its previous executive directors.  Both the NHL and the NHLPA have also filed applications 
before our Board.  And, for the past three disputes, including this one, the Board received 
lockout vote applications on behalf of the NHL, the Calgary Flames and the Edmonton Oilers.  
This, despite the NHL filing for a lockout with the NLRB.  According to Mr. Bill Daly, the NHL’s 
Deputy Commissioner, this was done as the NHL was not sure on the outcome and wished to 
cover all of its angles.   
 
[9] The unique character of this dispute was emphasized by the dearth of directly on-point 
jurisprudence offered by the parties to assist the Board in resolving these questions.  Ultimately, 
for the reasons discussed below, we have concluded that it is not necessary for us to answer 
most of the questions related to the Board’s jurisdiction.  Nonetheless, we emphasize that this 
decision is restricted to these unique circumstances and is not intended to have broader 
application.   
 

Background and Factual Findings 
 
[10] Although not consented to by the NHLPA at the hearing, previously both the NHL and 
NHLPA have acknowledged the NHL is a joint venture and the sole and exclusive bargaining 
representative of the present and future clubs of the NHL.5  The NHL operates a professional 
hockey league based in several cities in both the U.S. and Canada.  The Canadian clubs 
include one in Quebec, two in Ontario, one in Manitoba, two in Alberta, and one in British 
Columbia.  This application involves the two clubs in Alberta – the Calgary Flames and 
Edmonton Oilers. 
 
[11] Both the Calgary Flames and Edmonton Oilers are “employers” within the meaning of 
the Code as each club “customarily or actually employs an employee”6 in the province of 
Alberta.  
 
[12] As defined in its constitution, the purpose of the NHLPA, originally established in 1967, 
is, in part, to represent its members in collective bargaining with the NHL and its member clubs: 

 
1(b) To act on behalf of National Hockey League players in establishing and 
administering terms and conditions of employment with their employers and, in 
particular, as their exclusive bargaining representative in their relationship with 
the National Hockey League and its Clubs for the purposes of, among other 
things, negotiating Collective Bargaining Agreements, and administering and 
enforcing the provisions of such Agreements.7 
 

[13] In compliance with now section 24 of the Code, the NHLPA filed its constitution together 
with list of officers with the Labour Relations Board in 1989 but has not updated its 
documentation since 1994.  Notwithstanding this administrative oversight, there can be no doubt 

                                                 
5 Preamble of the Collective Bargaining Agreement between NHL and NHLPA dated July 22, 2005 – 
September 15, 2011 – Exhibit 2. 
6 Section 1(m) of the Labour Relations Code. 
7 Constitution of the NHLPA ratified December 2010 – Exhibit 5. 
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the NHLPA is a trade union within the definition of the Code.  “Trade Union” is defined in section 
1(x) of the Code as: 
 

1(x) “trade union” means an organization of employees that has a written 
constitution, rules or bylaws and has as one of its objects the regulation of 
relations between employers and employees. 

 
[14] The NHL and the NHLPA have negotiated a succession of collective agreements 
together since 1975.  The most recent collective agreement between the parties runs from July 
22, 2005 through September 15, 2011.  It was extended one year by agreement.  The collective 
agreement sets out extensive terms and conditions of employment governing all members of 
the NHLPA and the conduct of the NHL and its member clubs.  These terms and conditions are 
far ranging and govern such matters as: when the players can show up for training camp; 
league-wide restriction on maximum players’ salaries; endorsements; licensing arrangements; a 
league-wide entry level compensation package; when a player can become a “free agent” and 
forms of free agency; the requirement of league-wide approval on player contracts; insurance 
plans; pension plans; league-wide salary arbitration procedures; league-wide draft and waiver 
rules; the use of, and call-up of, minor league affiliates; league-wide rules regulating trading of 
players between member clubs; the Commissioner’s authority to impose discipline; a centralized 
league-wide schedule; and participation in exhibition, playoff, and international hockey games.    
 
[15] According to Mr. Daly, the only witness in our hearing, this common set of rules is crucial 
to the operation of the league as all the clubs are competitors on the ice and this common set of 
rules enables all clubs to operate on a fair footing within the league.  No one team gets a 
financial advantage; no one team gets an unfair geographic advantage; no one team gains an 
unfair legal advantage. 
 
[16] As contemplated by the collective agreement, individual players negotiate Standard 
Player Contracts (“SPCs”) with their employer, the member club they are contracted with.8 The 
SPCs are standard form contracts negotiated, with the exception of the term and dollar value, 
between the NHL and the NHLPA and contain individual terms and conditions of employment 
for the players with the member clubs of the NHL.  The “only” items negotiated between the 
member club and the player or his agent9 are the player’s salary and the contract’s duration, 
both of which must fit within the broader collective agreement’s terms.   These two contractual 
items are left blank in paragraph 1 of the SPC and are filled in upon completion of the individual 
negotiation. 
 
[17] Although players’ agents must be approved by the NHLPA, the NHLPA acknowledges it 
does not itself bargain with individual clubs.  It has only bargained with the NHL. 
 
[18] While the parties have engaged in good faith collective bargaining and have successfully 
negotiated a collective agreement several times, this is the third occasion there has been a 
lockout of the players by the NHL in the past 18 years.  The first lockout, in 1994, lasted a 
couple of months. The second, in 2004-2005, saw the league lose an entire year of play.   
 

                                                 
8 The SPC is included as exhibit 1 at page 244 within the Collective Bargaining Agreement entered as 
exhibit 2 in our proceeding. 
9 Article 6.2 of the Collective Bargaining Agreement empowers the NHLPA to certify and regulate the 
conduct of agents who are authorized to represent players in individual SPC negotiations with the clubs.  
Only certified agents or the players themselves are empowered to negotiate and enter into a SPC. 
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[19] In each of the previous lockouts, the NHL or its member Alberta clubs followed certain of 
the collective bargaining provisions within the Code relating to notices, mediation and other 
preconditions to lockout. For example, both the Calgary Flames and Edmonton Oilers applied in 
2004, and the NHL, on their behalf in 1994, for a lockout vote as required by the Code.  At no 
time did the NHLPA object to this process nor was there disagreement between the parties over 
jurisdiction.   
 
[20] However, in the present dispute the parties disagree about which jurisdiction governs 
their relationship and whether the requirements of the jurisdiction have been met.  On August 3, 
2012, and having reached an impasse at the bargaining table in New York and Toronto, the 
NHL applied to the Alberta Director of Mediation Services (the “Director”), for the appointment of 
a mediator as required under section 65 the Code.  The NHLPA objected to the appointment 
and argued the Director did not have jurisdiction to appoint the mediator.  The NHLPA argued 
the May 15th letter from Mr. Daly referred to in paragraph [1] above, was not a Notice to Bargain 
as contemplated by the Code.  If it was Notice under the Code, argued the NHLPA, it was not 
timely under section 59(2) of the Code.  Lastly, the NHLPA argued the provisions of the 
collective bargaining scheme under the Code are important public order provisions and cannot 
be waived. 
 
[21] In correspondence to the parties dated August 21, the Director disagreed with all of the 
positions advanced by the NHLPA and ruled that the NHL had given notice to bargain in 
accordance with the Code.  She wrote: 
 

The letter of May 15th complies with the terminology of the collective agreement 
and states: 
 

… the National Hockey League wishes to terminate and/or modify 
the CBA effective upon expiration.  As such, please consider this 
letter to be our official written notice of termination pursuant to 
Article 3, Section 3.1(a) of the CBA and Section 8(d)(1) of the 
National Labour Relations Act.  We are prepared to meet and 
negotiate for a successor agreement.   

 
There is no doubt in my mind, that both parties understood this to be the NHL’s 
notice to commence bargaining.  Bargaining did in fact begin, including meetings 
and the exchange of proposals. 
 
While the May 15th letter does not provide the names and addresses of the 
persons resident in Alberta who are authorized to bargain, as required by section 
61(1) of the Code, I find that this deficiency is not fatal.  I take note that in cases 
before the Alberta Labour Relations Board, (i.e. AGT Directory Ltd. v. IBEW 
Local 348, [1995] Alta. L.R.B.R. 32,) this deficiency could be rectified without 
harm to the parties by an order of the Board to disclose the names and did not 
lead to the failure of the notice. In the situation before me, there was no prejudice 
to either party and both engaged in bargaining on the basis of the information 
contained in the May 15th letter and subsequent correspondence.  
 
In order to make practical sense of the situation, I examine what would follow 
from accepting the NHLPA’s argument that no notice to bargain was served.   Is 
the effect of the May 15th letter to terminate the collective agreement in Alberta or 
would it automatically renew for another year?  Can the NHL teams in Alberta be 
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out of bargaining sync with the other teams in the league who accept that notice 
has been given? The parties have clearly not behaved as though these options 
are acceptable.  
 
Was Notice to Bargain Timely 
The NHLPA argues that even if notice to bargain was served, it was not timely. 
 As I have determined that the letter sent on May 15, 2012 was in fact notice to 
bargain, I must now determine whether that notice was timely under Section 
59(2) of the Code.  
 
That section provides that notice to bargain may be served 
 

…not less than 60 days and not more than 120 days preceding 
the expiry of the term of the collective agreement or within any 
longer period that may be provided for in the collective 
agreement… 

 
Section 3.1(a) of the collective agreement between the parties says that notice of 
termination must be delivered at least 120 days prior to September 15, 2011. It is 
not contested that the agreement was extended for a further year, that the 
current expiry date is September 15, 2012 and that notice was served 123 days 
before that. 
 
The notice period provided by the NHL was 123 days.  This complies with both 
the collective agreement provisions – it is longer than 120 days – and the Code – 
it is longer than the statutory requirement and is provided for in the collective 
agreement.  In this regard, AGT, an authority relied on by both parties, supports 
the idea that the parties may lengthen but may not abridge the time period for 
notice.  Both Bradon Construction, dealing with the termination of a voluntary 
recognition upon termination of the collective agreement, and International 
Association of Heat and Frost Insulators, where notice of intent to bargain 
provincially was served but no actual notice to bargain was served, are 
distinguishable on their facts. 
 
Waiver 
Finally, I do not agree with the NHLPA’s submissions that the provisions of 
Division 10 of the Code are “important public order provisions” and can therefore 
not be waived.  The intent of many of these provisions is, amongst other things, 
to provide for the fair exchange of information and the timely preparation for 
bargaining so that neither side is prejudiced.  They are not for some other greater 
public good.  Deficiencies can be cured by a remedial order of the Board 
although that was not necessary here.  Despite the deficiencies in notice both 
parties had the information that they needed for bargaining to occur and there 
has been no impact on external parties.   Therefore, I see no support in the 
cases cited for the proposition that waiver of the provisions would be precluded in 
this case. 
 
In particular, Jamel Metals Inc. (Re) [2003] Alta. L.R.B.R. 1, can be distinguished 
in that it deals with a verbal notice to bargain and the fact that neither party 
behaved as though they had waived the notice provisions – unlike here.  
However, the implication in paragraph 24 of that decision is that had the 
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employer engaged in bargaining, despite the verbal notice, they might very well 
have been found to have waived their right to protest.   
 
Discretion Not to Appoint a Mediator 
Under section 65(2)(a) of the Code, the Director has discretion to appoint a 
mediator or not.  The NHLPA argues that I should exercise my discretion not to 
appoint because the NHL’s only intent in requesting the appointment is to fulfill 
the prerequisites under the Code for a lockout.   
 
The NHL has indicated that mediation meetings may not be necessary. 
While it does appear that bargaining will not take place on a provincial level, I will 
not exercise my discretion not to appoint simply because the NHLPA believes 
that mediation is useless.   
 
If I were to refuse to appoint every time a party claimed that the appointment was 
useless or was being used as a tactic to fulfill the precondition for strike or 
lockout, I would be undermining a process set by the legislation.  That process 
attempts to balance the benefits of a short digression into mediation with the 
rights of the parties to the timely use of other legal tools provided in the Code – 
namely the right to strike and lockout.   
 

[22] As per the Director’s ruling, a mediator was appointed effective August 21st.  Three days 
later, on August 24th, the mediator booked out without issuing recommended terms for 
settlement.  He was of the opinion “that a recommendation that would be acceptable to both 
parties is not possible at this time.”10 
 
[23] On August 31st, the Board received a lockout application from the NHL seeking to 
conduct a vote of its two Alberta clubs to determine whether they wished to lockout their 
employees.  The NHLPA objected to the application on the basis the Board lacks jurisdiction to 
supervise a lockout vote in the circumstances of this case and it argued the NHL had no 
standing to bring this application.  “Even if the NHL is found to have standing,” the NHLPA 
argued further, “virtually none of the statutory prerequisites to a lawful lockout have been 
complied with.”  The NHLPA argued the Director committed serious errors in her decision and 
that the dispute should have been heard by the Board instead of her.  The NHLPA also argued 
the prescribed mediation period did not occur and the mediator has no discretion to book out 
early from a dispute.  In addition, the NHLPA advanced the same arguments first raised in its 
objections brought before the Director in opposition to the appointment of a mediator.  In one 
part of its submissions the NHLPA notes it is unclear whether the Code even applies to the 
activities of the NHL and NHLPA.  Counsel for the NHLPA points out: 
 

It is important to point out that there is significant uncertainty about whether, and 
in what manner, the Code even applies to the existing collective bargaining 
activities between the NHL and the NHLPA.  In its application for the appointment 
of a mediator, the NHL took the position that the current collective bargaining 
negotiations with the NHLPA were not occurring under the auspices of the Code, 
although it later appeared to take a more ambiguous position on that question.  
The NHLPA has not taken any position on the applicability of the Code to date, 
and it is not necessary for the Board to come to a final conclusion on that point, 

                                                 
10 August 24 letter from Steve Morrison, Mediator – included as part of exhibit 3, tab 16. 
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which is clearly a question that might involve factual and legal determinations on 
which there are no submissions or evidence before you. 

 
[24] Thereafter, an exchange of correspondence occurred between the NHL and the NHLPA 
setting forth their respective positions and arguments on the lockout vote application and the 
NHLPA’s objection to that application, which included an application of a reference of a 
difference.  As part of its submissions, the NHL submitted the Code does not apply to the 
voluntary recognition relationships between the NHL and the NHLPA.  The NHL argued it only 
filed for a lockout vote out of an abundance of caution and that no voluntary recognition exists 
under the Code between the NHLPA and the NHL or the NHLPA and the Calgary Flames and 
Edmonton Oilers.  It then advanced the very argument it advances before us in the present 
application: 
 

Now that the NHLPA is raising objections to the mediation process in Alberta, the 
NHL submits that this jurisdictional issue concerning the application of the 
Alberta Code to the NHL/NHLPA voluntary recognition relationship must be 
determined first before consideration is given to the Union’s objections to the 
mediation process.  Establishing jurisdiction is a precondition to the Union’s 
application.  The Board can only consider the Union’s objections after holding 
that the Code does apply to the NHL/NHLPA voluntary recognition relationship.  
And, the NHL respectfully submits that the Code does not apply to this 
relationship and therefore that the Union’s objections to the mediation process do 
not have to be considered. 

 
[25] By letter from the Board dated September 10th, the matter was set down for hearing for 
the next day, September 11th.  Late in the afternoon of September 10th, the Board received 
correspondence from the NHL’s solicitors attaching a letter from the NHLPA’s counsel indicating 
the parties reached an agreement that no voluntary recognition relationship exists under the 
Code as between the parties.  The NHLPA’s letter, entered as part of exhibit 1, reads: 

 
We believe that the NHLPA’s position is quite clear. 
 
The NHLPA does not assert for purposes of this proceeding that it has voluntary 
recognition relationships to which the Code applies with the Edmonton Oilers or 
the Calgary Flames.  Further, the NHLPA does not assert that it has a voluntary 
recognition relationship to which the Code applies with the NHL. 
 
The NHL’s position before the Board seems equally clear.  As we understand it, 
the NHL position is that the Code does not apply to the current relationship 
between the NHL and the NHLPA.  The NHLPA will not be contesting that in 
these proceedings. 
 
Notwithstanding the foregoing, the NHLPA takes no position in this proceeding 
about the lawfulness of any post-September 15 lockout.  That issue is not 
currently before the Board.  The NHLPA does not concede that the Code does 
not apply to the Alberta Teams, or that their employees have no rights under the 
Code.11 
 

                                                 
11 Letter from J. Robert W. Blair to David Ross, Q.C. dated September 10 – part of exhibit 1. 
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[26] The letter from the NHL’s counsel attaching this correspondence advised the Labour 
Relations Board of the agreement not to proceed: 
 

We enclose a letter received from Mr. Blair on behalf of the NHLPA. 
 
As can be seen, there is agreement between the parties that there is no 
voluntary recognition relationship under the Code between the NHLPA and either 
of the Oilers or Flames Clubs, and further that the Code does not apply to the 
relationship between the NHL and the NHLPA. 
 
As a result, the NHL withdraws its application for a Board-supervised lockout 
vote. 
 
We have discussed this with Mr. Blair and he agrees that in these circumstances, 
tomorrow’s hearing is unnecessary. 

 
[27] The next day, September 11th, counsel for the NHLPA advised that given “the NHL’s 
withdrawal of the above-noted supervised lockout vote application the Reference of a Difference 
application filed by the NHLPA has become moot.  For that reason the NHLPA hereby 
withdraws it.” 
 
[28] In light of the agreement of the parties, both applications were withdrawn and the Board 
did not hear the application into the lockout vote nor the objections to that application.  
Additionally the NHL did not proceed with the lockout vote poll of the Calgary Flames and 
Edmonton Oilers. 
 
[29] On September 13th, the NHL’s Board of Governors voted unanimously in favour of a 
lockout.  NHL Commissioner Gary Bettman announced the results of the vote at a news 
conference shortly thereafter. 
 

Unlawful Lockout Application 
 
[30] Upon the announcement from Mr. Bettman that the NHL was proceeding with the 
lockout, the NHLPA immediately filed the within complaint arguing first, the NHL was 
threatening an illegal lockout, and subsequently, after the union was in fact locked out on 
September 15th, that the NHL was, and continues, to engage in an unlawful lockout.  The 
complaint reads in part: 

 
This application involves the imminent threat of an explicitly proclaimed lockout 
that is not capable of being construed as anything other than unlawful under the 
laws of Alberta.  Section 72 of the Code is clear – neither strikes nor lockouts 
may be engaged in except as permitted by the Code.  The respondent Calgary 
Flames Hockey Club (the “Calgary Flames”) and Edmonton Oilers Hockey Club 
(the “Edmonton Oilers”) are poised to implement a lockout that is not so 
permitted.  The respondent NHL, either as a person acting on behalf of those 
employers or as an employers’ organization, is actively threatening and indeed 
causing the lockout, which is said by the NHL to commence at midnight, 
Saturday, September 15th. 
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Positions of the Parties 
 
[31] The NHLPA contends this is a simple matter under the Code: there is an obvious 
collective bargaining relationship in place between it and the NHL and the players enjoy and 
retain all the rights, privileges and responsibilities as any other employee in the province of 
Alberta falling within the parameters of a collective bargaining relationship in the province.  As 
the Code’s protections apply to all employers and employees in the province of Alberta, these 
protections must, by definition or extension, apply to the players in the NHL.  Therefore, even if 
the NHLPA purported to waive the players’ individual employees’ rights by agreeing the NHL 
was not bound by voluntary recognition in Alberta, such waiver does not affect the rights of the 
individual players.  Their rights must be protected.  As the employees have been locked out 
without their employers following the processes and steps set out in the legislation, argues the 
NHLPA, we must issue a cease and desist order stopping this conduct. 

 
[32] In response, the NHL submits that the Code does not apply to the employment 
relationships (or disputes arising out of those employment relationships) between itself, the 
Calgary Flames and Edmonton Oilers Clubs and their players because these relationships raise 
no collective bargaining issue under the Code.  The Code does not apply to employment 
relationships outside of the collective bargaining context created and governed by the Code.  
Therefore, if employees outside of a collective bargaining context governed by the Code have a 
dispute with their employer, that dispute is resolved in an adjudicative forum other than the 
Board. 
 

Decision 
 

[33] The parties raise a number of interesting legal questions for the panel’s consideration 
including:  notwithstanding this may be a legal lockout in the United States and perhaps other 
jurisdictions in Canada, does the Board have jurisdiction to determine its legality in Alberta?; 
can parties avoid the Board’s jurisdiction by simply agreeing that the Code does not apply to 
their relationship?; can a union waive its right to insist on full compliance with the requirements 
of the Code and if it can, does that bind its members?; is the NHL an “employers’ organization” 
under the Code?; what would be the practical effect of the Board declaring the lockout 
unlawful?; in the circumstances, should the Board exercise its discretion to refuse to declare the 
lockout unlawful? 
 
[34] The vacillating positions of the NHL and the NHLPA in this dispute underscore that the 
question of which jurisdiction’s labour laws apply to this relationship is anything but “simple”.  In 
our opinion, that issue, which has been left ambiguous by the parties for almost 50 years, is not 
best answered in the heat of a strike or lockout.  We have determined that for the purposes of 
this application, we do not have to resolve the jurisdictional question because, even if the Board 
has jurisdiction to declare the lockout unlawful, it should not exercise its discretion to do so in 
these circumstances.   
 
[35] Section 87 states: 
 

Board powers over unlawful lockout, etc. 
87 Where the Board is satisfied that 
 

(a) an employer or employers’ organization called or authorized or 
threatened to call or authorize an unlawful lockout, or 
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(b) an officer, official or agent of an employer or employers’ 
organization counselled, procured, supported or encouraged 
an unlawful lockout or threatened an unlawful lockout, 

 
the Board may, in addition to and without restricting any other powers under this 
Act, so declare and may direct what action, if any, a person, employee, 
employer, employers’ organization or trade union and its officers, officials or 
agents shall do or refrain from doing with respect to the unlawful lockout or threat 
of an unlawful lockout. 
 

[36] As set out in section 87, upon the Board being satisfied an employer “called or 
authorized … an unlawful lockout … the Board may … so declare and may direct what action, if 
any, (an employer) shall do or refrain from doing with respect to the unlawful lockout…”  Using 
common statutory interpretation, the use of the word “may” in the section denotes the Board 
may exercise its discretion in applying the provision.  Therefore, even if we find the actions of 
the NHL constitute an unlawful lockout, we may choose not to make any declaration or make 
any direction to correct or address the unlawful conduct.   
 
[37] While labour boards always consider the evidence before it in contemplating and arriving 
at a decision, unlike the Courts, labour relations boards across Canada also have strong policy 
considerations in interpreting its legislation.  Thus, labour boards often consider the impact of 
their decisions from a policy and practicality perspective when determining an appropriate 
decision on an illegal strike or lockout application.  Previous case law or literal interpretations of 
the statute often end up being secondary considerations.  George Adams, Q.C. in his well-
known and oft-cited text Canadian Labour Law, Volume 2, Canada Law Book highlights a labour 
board’s policy and practicality considerations in his text starting at 11.760 and continuing into 
11.770: 

 
A labour board order is a statutory remedy designed to implement a labour 
relations policy.  It is not surprising then that labour boards will base their 
decision making not necessarily on any dedication to stare decisis or to literal 
interpretations of statutory provisions but rather will consider the general policy of 
labour relations legislation and how that policy may best be achieved in a 
particular case.  Ontario is representative of labour boards in the area of 
remedies.  The principal remedies available in cases of unlawful strikes or 
lockouts are a declaration of an illegal strike or lockout and a direction.  In 
addition, some jurisdictions may grant consent to prosecute any offence 
committed under their respective Acts.  The Ontario board has also adopted 
certain policy guidelines governing the availability of these remedies. 
 
… 
 
Thus, the board has adopted a general policy that an unlawful strike/lockout 
declaration (which is a condition precedent for a board direction) will not be 
issued if the alleged unlawful activity has ceased by the hearing date.  The 
rationale, quite simply, is that a declaration serves no useful purpose when the 
unlawful activity has ceased.  …  The board has also refused to exercise its 
discretion to declare an unlawful strike where employees were relying on a 
clause in the collective agreement relieving them from the obligation of crossing 
a picket line.  Similarly, the board declined to restrain lawful picketing which 
resulted in other employees refusing to cross the picket line.  The Canada board 
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has refused to declare an illegal strike where the picket line was not manned by 
the applicant’s employees who, in fact, were continuing to work.  The Ontario 
board has also refused to exercise its discretion to declare a lockout unlawful 
where s. 96 remedies (the general unfair labour practice section) had already 
been granted.  
 

[38] The policy rationale outlined by Mr. Adams is the same as that utilized by this Board – 
that is, we will apply our labour relations expertise in determining whether to issue declarations 
involving strikes and lockouts and, if we do, to what extent.  We are of the opinion this is a case 
where it makes labour relations sense to exercise our discretion not to make a declaration of 
unlawful conduct and not to issue any remedy. 
 
[39] We come to that conclusion for a number of reasons.  First, because of the league-wide 
structure of the lockout, we are not satisfied the granting of a declaration will have any practical 
impact.  No one suggests that our order would affect teams or players outside Alberta.  There is 
no dispute the lockout declared by the NHL is legal and valid pursuant to the NLRA.   The 
parties are struggling to find a resolve to this and, it is our expectation this is nothing more than 
an unhelpful distraction from their efforts.  From our review of the collective agreement, even if 
we were to order this lockout to cease in Alberta, the effect would be, at most, that the players 
of Calgary Flames and Edmonton Oilers may have the opportunity to go to training camp.  
Under the collective agreement, training camp cannot start until 20 days before the start of the 
regular season.12  The regular season is completely at the discretion and scheduling of the 
NHL.13  As the lockout is league-wide, the NHL is not about to schedule, and start, the regular 
season for two teams.  Additionally, the players themselves do not start getting paid until once 
the regular season starts.14  They only receive a per diem during training camp.  Thus, an order 
declaring the lockout to be in violation of the Code would have no positive impact on this 
dispute. 
 
[40] Second, we do not wish to encourage parties to take purely strategic, inconsistent 
positions about jurisdiction in the course of a dispute.  Whether parties can agree to confer or 
avoid jurisdiction or not, or whether a bargaining agent may waive jurisdiction on behalf of its 
members or not, it simply does not advance good faith bargaining for a party to agree one week 
that the Code has no application to the relationship and the next week to argue it does.  
 
[41] Third, even if the technical requirements of the preconditions to lockout in the Code have 
not been fully met by the NHL in these circumstances, we are satisfied the NHLPA fully 
understood what was at play and that it understood the NHL would, and did, lock the players out 
if no agreement was reached.  Thus, from a purposive and practical perspective, the provisions 
had and have been complied with.  In this regard, we are in agreement with the Director’s ruling 
from August 21st.  For the most part, the preconditions to a lockout or strike in the Code are 
intended to maximize the opportunity for the parties to engage in rational discussion and good 
faith bargaining and to minimize precipitous, ill-considered reliance on their economic weapons.  
In these circumstances, we are satisfied the parties have engaged in extensive bargaining and 
the significant impact of the lockout on the parties is well understood and appreciated. 

                                                 
12 Article 15.3 of the collective agreement provides that training camp for all players who have qualified 
during the preceding regular season for at least 50 games for pension plan purposes shall not be more 
than 20 days, and shall not be more than 27 days for all other players. 
13 Article 16.3 of the collective agreement provides for the length of the season and that the league shall 
provide the NHLPA with a draft of the schedule before finalizing to allow for commentary by the NHLPA. 
14 Article 1 of the SPC attached as exhibit 1 to the collective agreement. 
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[42] Finally, for this Board to intervene in this dispute and declare the lockout illegal as it 
relates to the Alberta teams and their players (or otherwise interfere with the progress of 
collective bargaining on a league-wide basis) would be detrimental to the ongoing relationship 
between the parties and the ability of the league to function properly. The result of such an 
intervention by this Board would be to effectively remove the Calgary Flames and Edmonton 
Oilers teams and players from the league-wide collective bargaining process that the parties 
have historically engaged in and has been established and recognized under the NLRA.  The 
Calgary Flames and Edmonton Oilers Clubs could not participate in the league-wide lockout in 
which the rest of the League is engaged as part of the current collective bargaining process.  
This is, in part, the very reason the British Columbia Labour Relations Board refused to grant 
the certification of the B.C. NHLPA in its application involving the Vancouver Canucks in Orca 
Bay.  
 
[43] In the Orca Bay reconsideration decision rendered by Chair Mullen in 2007,15 the British 
Columbia Labour Relations Board held that, in light of the League’s well functioning and historic 
single league-wide collective bargaining relationship, it would not be appropriate to certify a 
bargaining unit made up only of the Canucks players.  Starting at paragraph 65, the Board 
states:  

 

65  The Board’s approach to determining appropriateness is explained in 
IML. As IML explains: 
 

…it is really the nature of the employer's place of business that is the 
crucial factor in determining appropriateness….labour relations 
experience and common sense dictate that the structure of the employer 
physically, administratively, and operationally is really the evidentiary 
basis upon which the appropriateness of the bargaining unit is 
determined. (IML, p. 181, see also para. 41 above)  
As well, as with all Code issues and determinations, this question needs 
to be decided within the broader framework and approach of the Code as 
amended in 1993 and 2002. 
 

66  Looked at from that perspective, we have serious reservations about the 
appropriateness of the applied for bargaining unit given the unique nature of the 
league structure, with its corresponding labour relations between the NHL and 
NHLPA.  
 
67  The nature of that structure can be summarized as an interdependent 
joint enterprise with a common set of rules. The characteristics are described in 
the Original Decision (see, for example, paras. 19, 32-35 and 79) and in the 
submissions provided by the NHL in this application (see, for example, para. 18). 
None of those characteristics are disputed (some examples are the 
Commissioners’ authority to impose discipline; league-wide rules regulating the 
transfer of players between various clubs as well as minor league affiliates; 
league-wide salary arbitration; league-wide draft and waiver rules; league 
approval of player contracts; league-wide restrictions on maximum players’ 

                                                 
15 Orca Bay Hockey Limited Partnership and the NHL v. B.C. Chapter of the NHLPA, [2007] B.C.L.R.B.D. 
No. 172. 



14 
 

salaries; a centralized league-wide schedule, etc.). These league-wide 
characteristics are reflected in the CBA.  
 
68  Within that context, the longstanding ability of the NHL and the NHLPA to 
self-govern their relations through the CBA and agree upon forums and means to 
resolve their disputes is significant. We believe that in light of the nature of the 
structure, functioning and history of the existing regime, we should be reluctant to 
interfere with it by establishing another regime which is by definition, prima facie, 
a fragmenting and potentially competing, inconsistent structure. 
 
69  Access to collective bargaining and industrial stability are the fundamental 
principles driving the Board’s approach to appropriateness: IML, p. 192. In the 
present matter, the Canucks players have access to collective representation 
and bargaining through the NHLPA, though not under a Code structure. That 
access to collective bargaining and representation through the NHLPA has 
produced stability for decades. The most noteworthy exception is the recent 
round of bargaining with its lengthy lockout. However, on balance, the NHL-
NHLPA relationship has produced both access to collective representation and 
bargaining and industrial stability. 
 
… 
 
77  Orca Bay is the employer, but Orca Bay itself is an integral part of the 
NHL, just as the BC-NHLPA is an integral part of the NHLPA, and the Canucks 
players, as a team, are an integral part of the hockey league within which they 
play. All three elements – the employer Orca Bay, the union BC-NHLPA, and the 
employee Canuck players – are well served by their current league-wide 
bargaining structure. This is a crucial factor in our finding that the applied for 
bargaining unit is inappropriate. If this circumstance were to change, such that 
either or both parties were no longer well served by the existing bargaining 
structure, it may be that we would have to revisit our decision. However, in light 
of the present circumstances, we find that the bargaining unit applied for is 
inappropriate. 

 
[44] Following the same thought process of our British Columbia counterparts, we likewise 
are of the opinion that the application of the provisions of the Alberta Code with respect to 
strikes and lockouts to the Calgary Flames and Edmonton Oilers Clubs in this instance would 
have the same detrimental effect on the league-wide collective bargaining relationship as the 
British Columbia Labour Relations Board recognized would result from certification of a 
separate bargaining unit for the Vancouver Canucks.  Whether via certification of a separate 
unit (as with Orca Bay) or by way of the application of Alberta’s strike-lockout provisions, the 
result would be to carve one or two teams out from the league-wide structure and replace it with 
their own individualized collective bargaining relationship.  Given the unique nature of 
professional sports and more specifically the NHL and its structure in particular, this makes no 
labour relations sense.   
 
[45] For all of the above reasons, we dismiss the NHLPA’s application in its entirety. 
 
Mark L. Asbell, Q.C., Chair 


